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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

2. Claims 1-10, 12-16, 21, 23-25, 27 and 28 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Lillelund et al. (U.S. Patent No. 4,923,085) in 
view of Allen et al. (U.S. Patent No. 5,515,995). 

Lillelund discloses an apparatus that is capable of being utilized as an 
anti-splash, anti-spill fluid-holding apparatus (referenced as a container), 
comprising: 

an inner side surface comprising an inner mid section diameter thereof 
continuing inwardly to an inner upper section diameter thereof which is smaller 
than said inner mid section diameter, from more than side cross-sections 
(Figures 9 and 10); 

an outer side surface further comprising an outer diameter thereof which, 
between said outer lower section diameter and an outer upper section diameter 
thereof, substantially never increases when moving from any lower 
circumference thereof to any higher circumference thereof, from more than two 
side cross-sections (Figure 1); 
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an open top circumscribed by said inner upper section diameter (Figure 

2); 

an inward angle comprising a less than 90 degree angle tangential to any 
point along said inner side surface from said inner mid section diameter to said 
inner upper section diameter, from more than two side cross-sections, wherein 
said inward angle is greater than zero degrees at said open top (column 5, lines 
5-10; Figures 9 and 10); 

a base circumscribed by said outer lower section diameter; and 

said inner side surface, said outer side surface, said inward angle, said 
open top which is smaller than said inner mid section diameter, and said base 
circumscribed by said outer lower section diameter which is larger than said 
outer mid section diameter, all comprising a single, unitary article of fabrication 
(Figures 1 and 2), wherein the container of Lillelund is further provided with a lid 
to seal said container. More specifically, as shown in Figures 9 and 10, the 
upper inner section of Lillelund angles inwardly in order to provide friction 
between the lid and said upper inner portion (column 5, lines 5-10). 

Lillelund does not appear to disclose the type of material that the container 
is made from. However, it is extremely well known in the art of containers with 
lids to comprise the containers from a rigid material with the rigidity substantially 
similar to that of a shot glass. Allen discloses an apparatus that is capable of 
being utilized as an anti-splash fluid holding container comprising a lid (Figure 1) 
to seal said container, wherein the container further comprises: 
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An inner side surface comprising an inner mid section diameter thereof 
and an inner upper section diameter thereof; 

An outer side surface comprising an outer mid section diameter thereof 
continuing to an outer lower section diameter thereof which is larger than said 
outer mid section diameter, from more than two side cross-sections; 

Said outer side surface further comprising an outer diameter thereof which 
between said outer lower section diameter and an outer upper section diameter 
thereof, substantially never increases when moving from any lower 
circumference thereof to any higher circumference thereof, from more than two 
side cross-sections; and 

An open top circumscribed by said inner upper section diameter as shown 
in Figure 3. The reference continues to disclose that the container is made from 
a plastic material, which is a material with the rigidity substantially similar to that 
of a shot glass (column 8, lines 1-9), as it is commonly well known in the art 
comprise containers from a material that is substantially similar to that of a shot 
glass in order to provide a stable support material. Thus, it would have been 
obvious to one of ordinary skill in the art at the time of the invention to comprise 
the container of Lillelund from a material with the rigidity substantially similar to 
that of a shot glass such as plastic, as it is extremely common and commercially 
well known in the art in order to provide a stable support material as exemplified 
by Allen. 

Lillelund does not appear to disclose that the container comprises an outer 
side surface comprising an outer mid section diameter thereof continuing to an 
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outer lower section diameter thereof which is larger than said outer mid section 
diameter, from more than two side cross-sections (i.e. a supportive base). 
However, it is also extremely well known in the art to provide such an outer lower 
section diameter in order to prevent spilling contents in the container. As 
disclosed above, Allen also discloses this conventional knowledge as shown in 
Figure 3, wherein Allen discloses that the wide base is provided to prevent 
spilling any contents in the container (column 1 , lines 5-1 0). Thus, it would have 
been obvious to one of ordinary skill in the art at the time of the invention to 
modify the container of Lillelund to include an outer side surface comprising an 
outer mid section diameter thereof continuing to an outer lower section diameter 
thereof which is larger than said outer mid section diameter, from more than two 
side cross-sections in order to prevent spilling contents in the container as 
exemplified by Allen. 

Regarding claim 7, the reference of Lillelund in view of Allen is fully 
capable of omitting any anti-splash element comprising an inward angle greater 
than or equal to 90 degrees tangentially at any point between said inner mid 
section diameter and said inner upper section diameter. Concerning claim 8 the 
reference of Lillelund also discloses that said inward angle continuously 
increases at all points along said inner side surface from said inner mid section 
diameter to said inner upper section diameter as shown in Figure 3. 

Claims 2-6 further requires that the inward angle comprises no more than 
approximately 15 degree angle tangential to any point from said inner mid 
section diameter to said inner upper section diameter. It would have been well 
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within the purview of one of ordinary skill in the art to optimize the angle 
tangential to any point from said inner mid section diameter to said inner upper 
section diameter to no more than 15 degrees in order to maximize the sealing 
properties of the apparatus of Lillelund. Only the expected results would be 
attained. 

Claims 9 and 10 further requires that the inner section ratio be 
approximately 1 to 0.875 between said inner mid section diameter and said inner 
upper section diameter. It would have been well within the purview of one of 
ordinary skill in the art to optimize the ratio between the inner mid section 
diameter and the inner upper section diameter in order to optimize the ratio of the 
apparatus in accordance with a specific operation. Only the expected results 
would be attained. 

Claims 12 and 13 further requires that the fluid holding volume is 
approximately 37.5 cubic centimeters. It would have been well within the purview 
of one of ordinary skill in the art to optimize the fluid holding volume in order to 
maximize the appropriate amount of fluid needed for the usage of the apparatus. 
Only the expected results would be attained. 

Claims 14-16 further requires that the inner side surface height be 
approximately 3 centimeters and the inner mid section diameter by approximately 
4 centimeters. It would have been well within the purview of one of ordinary skill 
in the art to optimize inner surface height and inner mid section diameter in order 
optimize the size of the apparatus in accordance with a specific operation. Only 
the expected results would be attained. 
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Claim 21 further requires that the outward angle comprise an 
approximately 30 degree angle tangential to at least one point from said outer 
mid section diameter to said outer lower section diameter. It would have been 
well within the purview of one of ordinary skill in the art to optimize the angle 
between the outer mid section diameter and the outer lower section diameter in 
order to maximize the stability of the apparatus. Only the expected results would 
be attained. 

Claims 23 and 24 further requires that the outer mid section diameter and 
the outer lower section diameter be at a ratio of approximately 1 to 1 .33. It would 
have been well within the purview of one of ordinary skill in the art to optimize the 
ratio between the outer mid section diameter and the outer lower section 
diameter in order to maximize the stability of the apparatus. Only the expected 
results would be attained. 

Concerning claim 27, Lillelund in view of Allen discloses that the inner side 
surface, the outer side surface, said points along said inner side surface forming 
said inward angle, and said base comprises a single unitary article of fabrication 
as described above concerning claim 1 . Lillelund in view of Allen do not appear 
to disclose the fluid holding volume or the angle between the inner mid section 
diameter to the inner upper section diameter. However, it would have been well 
within the purview of one of ordinary skill in the art to optimize fluid holding 
volume and the angle between the inner mid section diameter to the inner upper 
section diameter in order to maximize the sealing properties and the appropriate 
amount of fluid needed for the usage of the apparatus in accordance with a 
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specific operation. Only the expected results would be attained. Regarding 
claims 25 and 28, the apparatus of Lillelund in view of Allen is fully capable of 
being in a sterile state suitable for utilization in surgical procedures. 

3. Claims 26 and 29 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Lillelund et al. (U.S. Patent No. 4,923,085) in view of Allen et 
al. (U.S. Patent No. 5,515,995) as applied to claim 1 and 28 above, and further in 
view of Mann (U.S. Publication No. 2004/0031721). 

Lillelund in view of Allen is relied upon as set forth above. Lillelund in view 
of Allen does not appear to disclose that the apparatus is in combination with a 
surgical kit comprising the apparatus and at least one other item of surgical 
equipment. Mann discloses a surgical kit comprising and item of surgical 
equipment (paragraphs 12 and 13), and containers (110 & 130) that are capable 
of being utilized as an anti-spill apparatus. More specifically, the containers 
provide adequate support for preventing various specimens (paragraphs 25-26) 
inside said containers from spilling by their base portions. Therefore, they are 
anti-spill containers. Thus, it would have been obvious to one of ordinary skill in 
the art at the time of the invention to utilize the anti-spill apparatus of Lillelund in 
view of Allen in surgical kits comprising surgical equipment; as such apparatus 
are known to be utilized in surgical kits as exemplified by Mann. 

Response to Arguments 

4. Applicant's arguments, see pages 2-13, filed on September 8, 2008, with 
respect to the rejection(s) of claim(s) 1-10 and 12-29 under 35 USC 103(a) have 
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been fully considered and are persuasive. Therefore, the rejection has been 
withdrawn. However, upon further consideration, a new ground(s) of rejection is 
made in view of Lillelund et al. (U.S. Patent No. 4,923,085) in view of Allen et al. 
(U.S. Patent No. 5,515,995). 

Conclusion 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to KEVIN C. JOYNER whose telephone number 
is (571 )272-2709. The examiner can normally be reached on M-F 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Jill Warden can be reached on (571) 272-1267. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
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Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 



/Elizabeth L McKane/ 

Primary Examiner, Art Unit 1797 



KCJ 



